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CURRENT TOPICS 


The Vocational Teaching of Law 


ENGLAND, said Professor A. L. GoopHART, K.B.E., K.C., 
at the annual meeting of the Society of Public Teachers of 
Law, on 14th July, is one of the few countries in the world in 
which a man can become a practising barrister or a solicitor 
without having had any legal training at a university. “It is 
astonishing,” he added, ‘“‘that a profession which claims to be 
a learned one places so little emphasis on learning.” He 
ascribed the fault partly to the universities themselves 
because ‘“‘ they have been so afraid of being regarded as 
vocational that they have given the impression that they 
regard law only from the academic standpoint,’’ and quoted 
from Professor Powicke’s recent book, ‘“‘Ways of Medieval 
Life,’ that in the Middle Ages ‘‘ the university was an arena 
rather than a cloister."’ It was then that the universities 
played a dominant role because they provided a vocational 
training for all the professions. He said that a subject 
could be taught vocationally, in the sense that it would be 
of direct benefit to the student in his chosen vocation, without 
emphasising the technical rules. A lawyer not trained to 
ask ‘‘ why ’’ would be a legal mechanic rather than a legal 
scientist, and no subject was better fitted to develop reasoning 
than the study of law. He continued: ‘“‘ On the Continent 
this is universally accepted—-there are more .than 10,000 
law students at the University of Paris—but in England it was 
not recognised until recently. To-day the law is based on 
general principles, and there is no place so well fitted to teach 
general principles as is a_ university.’’ We welcome 
Professor Goodhart’s speech as confirming and encouraging 
the alliance between the system of educating our own articled 
clerks and that of the law schools at the universities. 


The Central Criminal Court 


THE Central Criminal Court is to be rehabilitated and 
improved at a cost of nearly £500,000, of which some £210,270, 
with fees amounting to £9,270, will be recoverable from the 
War Damage Commission. Application is being made to the 
Ministry of Health for sanction to borrow £250,000, and 
advances will be sought from the Public Works Loan Board, 
repayable over sixty years on the annuity method. The 
Court of Common Council approved the scheme on 27th July. 
The fact that less than half the proposed expenditure will be 
recoverable as war damage seems to indicate that the 
improvements contemplated by the scheme are extensive. 
It is to be hoped that the convenience of all who have to 
visit the Old Bailey, including members of the “ lower 
branch”’ of the legal profession, will receive full consideration 


in the scheme. 
Crime in 1949 


AccorDING to the Criminal Statistics for England and 
Wales, 1949, published by the Home Office on 27th July, 
the number of indictable offences known to the police in 1949 
decreased as compared with 1948 by 62,815 to 459,869. 
No complacency can result from a contemplation of this 
reduction when one places the present figure against 283,221 
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for 1938, but it is encouraging to find that the main reductions, 
in larceny and breaking and entering, are substantial. On 
the other hand, offences of receiving, frauds and false pre- 
tences have increased by over 20 per cent. from the 1948 
figure, sexual offences have increased by nearly 10 per cent., 
and crimes of violence against the person show a small 
increase. Only 44 per cent. of indictable cases known to the 
police were brought to justice as against 48 per cent. in 1938 
and 42 per cent. in 1948. There is little change recorded in 
the proportions in age groups of the persons found guilty. 
Larceny, breaking and entering and receiving accounted for 
86 per cent. of the number of persons found guilty of indictable 
offences in 1949. 
Legality of Letter of Land Board 

In the Court of Session at Edinburgh, on 25th July (The 
Times, 20th July), it was held that a letter sent out by the 
Central Land Board to 30,000 to 40,000 property owners 
in Scotland, stating that they did not qualify for payment 
for loss of development value of their property and adding 
that unless two additional questions as to how the land might 
best be developed were answered within a specified time, 
claims would automatically lapse, was illegal. Lorb BURNHAM 
said that the letter was a well-meant attempt to reduce the 
volume of work by cutting off as many claims as possible 
without issuing a determination of development value. 
But where Parliament had authorised interference with 
rights of property and had presented the conditions under 
which such interference was warranted it was of the utmost 
importance to secure that those conditions were complied 
with. There was nothing in the Act which compelled the 
pursuer to furnish the board with the opinion of an expert 
as to how his lands might best be developed, and without such 
an opinion what he himself thought could be of little 
importance. 

Recent Decisions 

In Best v. Samuel lox & Co., Lid., and Thompson at Leeds 

Assizes, on 20th July, CkooM-JOHNSON, J., held that where 
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a person was deprived of his sexual functions as the result of 
another's negligence, his wife had no right to damages either 
because she had lost the privileges of matrimony or because 
she had lost what was her vested right in the consortium of 
her husbandor on the ground of trespass. His lordship said that 
the authorities on enticement showed that the person sued must 
be proved to have known that there existed the relationship 
of husband and wife and secondly must have acted so as to 
deprive the person suing of the benefits and advantages 
of that consortium. 


In In ve a Bankrupt, ex parte the Trustee v. Kensington 
Borough Council, on 24th July (The Times, 25th July), where 
a person sent a demand note for £55 in respect of rates together 
with a cheque for that amount to the rating authority, and a 
receiving order and adjudication order was made against 
him on his own petition, that petition being the act of 
bankruptcy, on the same day as the rating authority paid the 
cheque into the bank, and a few hours later, but the cheque 
was not cleared and the rating authority’s banking account 
was not credited until four days after the receiving order, 
HAkMAN, J., held that payment did not take place until after 
the receiving order and the money paid was the customer's 
notwithstanding that there was an arrangement for an 
overdraft, and the customer had a right to overdraw so that 
the case was not one of after-acquired property. The trustee 
was therefore entitled to recover the money. 


In R. v. Wanstead and Woodford Rent Tribunal, ex part 
Clarke, on 26th July (The Times, 27th July), the court made 
an order of certiorari to bring up and quash an order made by a 
rent tribunal, where the tenant who had applied to the 
tribunal had withdrawn his application, but the tribunal 
nevertheless insisted on viewing the premises let and, at a 
hearing on the same day, reduced the rent and gave the tenant 
three months’ security of tenure. The tribunal was repre- 
sented but did not oppose the application for an order of 
certiorari. 


ESTATE DUTY: 


DEDUCTION FOR CONTINUING ANNUITY 


A PROBLEM which is likely to come into prominence in the 
near future is that of the correct basis on which to assess 
estate duty on the death of a life tenant of settled property 
which is subject to the payment of an annuity to a beneficiary 
who is living both before and after the life tenant’s death. 
Hitherto the estate duty authorities have regarded the charge 
of duty as arising under s. 2 (1) (4) of the Finance Act, 1894 
(an interest ceasing on death), with the result that duty is 
levied on the life tenant’s death on the capital value of the 
settled fund, less the slice of capital required to produce the 
annuity, which is deducted in accordance with s. 7 (7) of the 
Finance Act, 1894. This method produces what might well 
be regarded as an equitable result, for on the death of the 
life tenant duty is charged on part of the capital and on 
the later death of the annuitant duty is charged (unless any 
exemption is in point) on the rest of the capital. Nevertheless 
it can cqually well be said that on the death of the life tenant 
the settled property itself passes, subjcct to the burden of the 
annuity, to the successor under the settlement, and if that is a 
true view duty is chargeable, not under s. 2 (1) (6) as on 
property deemed to pass on the cesser of the deceased’s interest, 
but under s. 1 as on property actually passing. The substantial 


point of difference is that if the property itself passes so as to 
be dutiable under s. 1, there is no authority for the deduction 
of the slice of capital required to produce the annuity, and 
what is deductible instead is the actuarial value of the annuity 
according to the age of the life tenant, which will result in 
a very much smaller deduction. There is reason to believe 
that the Revenue may alter their practice of charging duty 
under s. 2 (1) (6), and charge it instead under s. 1, in view of 
the recent decision in Re Duke of Norfolk’s Will Trusts ; Public 
Trustee v. C.I.R. (1950), 94 Sot. J. 209. That case was not 
concerned with the death of a life tenant, but with the death 
of the first of two persons to whom a continuing annuity 
had been given, but the Court of Appeal interpreted the 
House of Lords’ decision in Earl Cowley v. C.I.R. [1899] 
A.C. 198, as laying down that ss. 1 and 2 of the Finance Act, 
1894, are mutually exclusive, and that s. 2 is to be invoked 
only if s. 1 by itself cannot be. The Revenue may therefore 
feel constrained to claim duty on the death of a life tenant of 
property subject to an annuity under s. 1, instead of under 
s. 2 (1) (/), with results detrimental to the taxpayer (and not, 
as in the Duke of Norfolk's case, favourable to him). 

A tendency which is observable in the current practice of 





of 


er 
ot 
at 
ip 
to 


es 





August 5, 1950 


TT 
z Lip tinetss by ° * 











THE 





Colonel Crawley ‘ forgot’ to pay 


“Only a small thing’’, whispered Mr. Moss, 
of Cursitor Street, Chancery Lane, and 
assistant officer to the Sheriff of Middleser— 
“One hundred and thirty-six, six and eight- 
perce at the suit of Mr. Nathan”. 


‘VANITY FAIR’ by W. M. Thackeray 


Rawdon Crawley of ‘ Vanity Fair’ generally forgot 
to pay his bills, and occasionally paid for his for- 
getfulness as an enforced guest of the Sheriff’s 
officer. Memories are rarely so short these days, 
but it is nevertheless often convenient to arrange 
for the routine payment of rent, insurance pre- 
miums, subscriptions and the like to be made on 
your behalf by the Midland Bank. The Standing 
Order Service is one of the useful facilities which 
the Bank provides for its customers, who may avail 


themselves of it generally or temporarily during 


absence on business or holidays. 


MIDLAND BANK LIMITED 
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X-ray of a dog’s broken leg before and after setting at a 
Canine Defence Clinic Hospital. 


OUR GREAT MISSION IS 
TO SAVE DOGS & CATS 
FROM SUFFERING 


To this end the National Canine Defence League maintains 
HOMES AND CLINIC HOSPITALS—each so expertly 
staffed and so fully equipped with scientific aids that every 
case of injury or sickness receives the quickest and besi 
treatment—irrespective of the owner’s financial status. 
To date literally millions of dogs and cats have been saved 
by the League’s efforts. Only by generous financial support 
can the good work be continued 


BENEFACTIONS BY WILL 
are earnestly solicited 
THE NATIONAL CANINE 
DEFENCE LEAGUE 


Chairman and Hon. Treasurer; Sir Robert Gower, 
K.C.V.O., O.B.E. 
Secretary: R. Harvey Johns, B.Sc., 8 Clifford Street, London, W.1 
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the Estate Duty Office in relation to settled property subject 
to an annuity is to invoke s. 2 (1) (c) of the Finance Act, 1894, 
in so far as it incorporates s. 38 (2) (c) of the Customs and 
Inland Revenue Act, 1881, as amended, where the circum- 
stances are appropriate. The case which falls within those 
provisions is one in which the deceased had made a settlement 
inter vivos, whether for value or not, of property in which he 
reserved an interest for life. Suppose, for instance, that a 
husband by a marriage settlement settled certain property on 
trust to pay his wife an annuity for her life, and subject thereto 
on trust for himself for life and after his death for the children 
of the marriage. If the husband dies while the wife is still 
living, a deduction for the slice of capital required to produce 
her annuity would be allowed if the claim were made under 
s. 2 (1) (4), but if it can be supported under s. 2 (1) (c) it would 
appear that no deduction in respect of the annuity is allowable, 
since the deceased’s interest extended to the whole of the 
settled property. There are various arguments which can 
be raised to contest the view that the whole of the settled 
property is dutiable, but it is doubtful how far any of them 
(except the argument based on s. 1 as indicated above) 
could succeed. If duty is in fact paid under s. 2 (1) (c) on 
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the whole of the settled property on the husband’s death in 
such circuinstances, it would not again be payable on the 
death of the wife annuitant (since exemption is granted on the 
death of a second spouse not competent to dispose where 
estate duty has already been paid on the death of the first 
spouse), so that the question of whether the slice of capital is 
deductible on the husband’s death is only of importance in 
connection with aggregation ; but there may well be cases 
where no such exemption is applicable on the death of the 
annuitant, in which case duty would be payable successively 
on the same property, first on tl.c death of the life tenant and 
then on the death of the annuitant. 

In any such case in which a claim for duty is made under 
s. 2 (1) (c) it is in the best interests of the taxpayer to establish 
that the claim lies instead under s. 2 (1) (6), when the slice of 
capital would be deductible, but it would appear from what is 
said in the first paragraph of this article that the claim really 
lies neither under s. 2 (1) (0) nor under s. 2 (1) (c), but instead 
under s. 1 as on property passing. Since the actuarial value 
of the annuity is deductible under s. 1, that claim is less 
favourable to the Revenue than under s. 2 (1) (c), and less 
favourable to the taxpayer than under s. 2 (1) (6). CN. B. 


THE MATRIMONIAL RESIDENCE 


IN RELATION TO THE WIFE AND THIRD PARTIES 


THE case of Middleton v. Baldock (1950), 94 Sor. J. 302, 
decided by the Court of Appeal on 2nd March, rounds off 
the line of cases which began with Brown v. Draper (1944) 
K.B. 309, on the question of whether a landlord can obtain 
possession of a house in the actual occupation of the wife of 
his tenant. This point has arisen where there has been a 
dispute between husband and wife and a rupture in the matri- 
monial relationship resulting in the husband leaving the home, 
the wife continuing to reside there. Often the issue is compli- 
cated by the fact that the husband has not removed all his 
furniture, so that he may be regarded as still constructively 
in possession. Up to now the cases have only considered a 
wife who is properly continuing to live in the matrimonial 
home (when, for example, she is the innocent party in the 
separation), although against her husband’s wishes. 

It is now well established that as between husband and 
wife any proceedings for possession must be brought under 
s. 17 of the Married Women’s Property Act, 1882, which 
concerns “‘ any question between husband and wife as to the 
title to or possession of property,’’ even although the husband 
is undoubtedly the owner. This was established in 
Hutchinson v. Hutchinson {1947) 2 All E.R. 792, where the 
husband had bought a house in his own name, in which he and 
his wife resided as the matrimonial home until he left to live 
elsewhere. The wife’s appeal against an order for possession 
was allowed, and the fact that there was a decree of judicial 
separation made no difference. 

In this case, Denning, J., as he then was, stated: ‘‘ His 
[the husband’s| only rights are under s. 17 of the Married 
Women’s Property Act, 1882, which does not give him the 
right he is now claiming, but leaves it open to the court to 
make such order as it thinks fit. The court has a discretion, 
which, of course, must be exercised judicially.”’ This state- 
ment of the law might be contrasted with the decision in the 
old case of Doe d. Merigan v. Daly (or Doe d. Daley v. Daley) 
(1846), 8 O.B. 934; 15 L.J.0.B.295; 7 L.T. (0.s.) 160; 10 
Jur. 691; 115 E.R. 1126. The facts of that case were that 


there was a title to certain premises in Michael Daley, that 
Michael and Rosina Daley were husband and wife and for 


some time after marriage had inhabited this house together, 
that Michael Daley left and the defendant, Rosina Daley, 
continued in possession against the will of Michael. The 
nominal plaintiff, John Doe, claiming under a demise from the 
husband, Michael Daley, succeeded in an action for ejectment 
against Rosina Daley. An appeal was made on the ground 
that the defendant was the wife of one of the lessors of the 
plaintiff, but this failed. Lord Denman stated: “‘ It is said 
that there is such a common interest of husband and wife in 
his property that she cannot by law be guilty of a trespass 
upon it. We cannot accede to that doctrine, as applicable to 
an ejectment, for the relation of husband and wife certainly 
does not justify her in taking forcible possession of his property 
to his exclusion.” 

It was stated that although there were technical difficulties 
in an adverse proceeding between married persons, there was a 
technical answer, ‘‘ for John Doe, claiming under a demise 
from the husband, and not the husband himself is the plaintiff 
on the record.”’ 

Two later cases are of interest on this point: Bramwell 
v. Bramwell [1942] 1 K.B. 370, and Pargeter v. Pargeter {1946) 
1 All E.R. 570. 

In Bramwell v. Bramwell, a husband left his wife, who 
continued to live in the house of which the husband was the 
owner. On a summons by the wife for desertion, the 
magistrates made an order for payment of {1 12s. per week, 
but intimated that the husband need pay only £1 weekly 
while the wife lived in the house. The husband gave the wife 
notice to quit and claimed possession. The county court 
judge decided that a tenancy had been created and that the 
wife was protected under the Rent Acts. This was reversed 
by the Court of Appeal on the ground that it was unwarrant- 
able to assume that because the husband carried out the 
magistrate’s suggestion, the relationship between him and 
his wife had been changed into one of landlord and tenant. 
An order for possession was made, but Goddard, L.]J., indicated 
that he considered it to be doubtful whether a husband could 
bring an action for recovery of land against his wife (other than 
under s. 17 of the Married Women’s Property Act, 1882) 











D 


the 
the 
ere 
rst 
l is 

in 
ses 
he 
sly 
nd 





August 5, 1950 THE 


for the reason that this is the modern equivalent of the old 
action of ejectment, which was always a species of the action 
of trespass, and a husband is prohibited from suing his wife in 
tort (s. 12 of the Married Women’s Property Act, 1882). 

In Pargeter v. Pargeter, where the facts were similar, the 
husband failed in his claim for possession. In the county 
court it was held that there was no evidence to support the 
claim under the particular section of the Rent Acts alleged 
to have been infringed; that there was no relationship of 
landlord and tenant between the parties ; and that the action 
was in effect one of trespass by husband against wife. Judgment 
was given for the wife, and the husband’s appeal to the Court 
of Appeal was simply dismissed. 

In Brown v. Draper (1944) K.B. 309, the husband was the 
tenant of a house on a weekly tenancy which was under the 
protection of the Rent Restrictions Acts. He had resided 
there with the defendant, his wife, until a matrimonial 
dispute arose which caused him to leave the house, leaving his 
wife and child in occupation, with the use of his furniture. 
The landlord served the tenant (the husband) with formal notice 
to quit, and the husband, from that date, ceased to pay any 
rent. The plaintiff, the landlord, began proceedings for 
possession against the wife, but did not make the husband a 
party. The husband stated that he made no claim on the 
house and the county court judge treated the wife as a 
trespasser and granted the plaintiff relief. On appeal, it was 
decided in the Court of Appeal that the husband was still in 
possession of the house at the date of the trial, as apart from 
the licence given to his wife to reside there, his furniture was 
still in the house. The case of Savage v. Dent (1736), 2 Stra. 
1064, was cited, in which it was held that a lessee of a public 
house who took another, removed goods and family, but left 
beer in the cellar, was still in possession, the headnote reading : 
“ Leaving beer in a cellar is keeping the possession.”” The 
husband being still in possession, the only way in which he 
could be deprived was by having an order of the court made 
against him, but it was not permissible for the husband to 
contract out of his rights under the Rent Restrictions Acts 
by his statement during the action against his wife that 
he made no further claim to the house. The court had no 
jurisdiction to make an order against the wife unless th: 
husband were a party and an order were made against him as 
well. The wife’s appeal was, therefore, allowed, but Lord 
Greene, M.R., reading the judgment of the court, said: “ It 
may well be that, in the circumstances of this case, the wife 
will not secure any lasting benefit from this decision since, if 
the landlord brings a fresh action, making the husband a 
party, it may be that the husband will submit to an order.” 
This expression of opinion was, however, regarded as obiter 
in the later decision in Middleton v. Baldock, supra. 

The case of Stewart v. Stewart 1947) 2 All E.R. 813, is an 
instance where a husband, who was decided to be the tenant 
of a flat, obtained an order for possession against his wife, 
who was in physical occupation, by proceedings under s. 17 
of the Married Women’s Property Act, 1882. The parties 
had not been cohabiting for some time and the husband had 
filed a petition asking for dissolution of the marriage on the 
ground of the wife’s adultery. The order was upheld in the 
Court of Appeal as within the judge’s discretionary power, 
although there was no condition to provide alternative 
accommodation. 

Brown v. Brash and Ambrose |1948) 2 K.B. 247 illustrates 
the conditions which must be satisfied if an absent tenant is 
to be regarded as continuing in occupation. Where a man 
held over as statutory tenant of certain premises, but had gone 
to prison, leaving resident in the house his mistress and two 
illegitimate children, who had subsequently removed, taking 
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substantially the whole of the furniture, his occupation had 
ceased at the time of such removal. The principle was 
enunciated that there must remain on the premises a visible 
symbol of the intention to return. 

In Brown v. Draper, supra, it was said that the husband did 
not give up possession, but had “ left the wife in occupation 
without taking any steps to revoke the licence which he had 
given her to continue living there.”” The status of the wife, 
and whether she is a licensee of her husband under a revocable 
licence, came up for consideration in the case of Old Gate 
Estates, Ltd. v. Alexander and Another (1949), 93 SoL. J. 726, 
without, however, being effectively considered, as the decision 
was given for other reasons. The facts were that a statutory 
tenant lived with his wife in a flat constituting the matri- 
monial home, but left the flat after a quarrel, leaving his wife 
in occupation with the use of his furniture. The husband 
wrote to the landlords that he was giving up the tenancy. 
The landlords asked him to sign a revocation of authority to 
his wife to reside in the flat, which he did in the following 
terms: ‘ Please take this as formal notice of the revocation 
of any authority or leave which I may have at any time 
granted or given to you to occupy the said flat.” Although 
the tenant purported to give up possession of the flat and to 
return the key, he did not in fact do so, and before proceedings 
for possession were brought he returned to live in the flat. 
The summons for possession was issued against both the 
tenant and his wife. The county court judge granted an order 
for possession to the landlords, but an appeal by the tenant 
and his wife to the Court of Appeal was allowed on the ground 
that the tenant had never effectively given up possession 
while his furniture was still in the flat. Denning, L.J., 
went beyond this and said: “* The wife has a very special 
position in the matrimonial home. She is not the sub-tenant 
or licensee of her husband... He is not entitled to turn her 
out without an order of the court |see Hutchinson v. 
Hutchinson|. Even if she stays there against his will, she is 
lawfully there.” 

It was finally established by the Court of Appeal in Middleton 
v. Baldock, supra, that the wife of a tenant enjoys the same 
protection under the Rent Restrictions Acts as her husband, 
not in her own right, but because her husband is unable to 
divest himself of possession while his wife continues to occupy 
the matrimonial home (even if, as usually happens, such 
occupation is against his will), and cannot “‘ contract out ”’ 
of the benefit of those Acts. 

The facts were similar to those in Brown v. Draper and 
Old Gate Estates, Ltd. v. Alexander, supra, as to the matri- 
monial home, the husband leaving, and the wife continuing 
in occupation with the use of some of the husband's furniture. 
The landlord brought two separate actions, the first against 
the husband as tenant and the second against the wife as a 
trespasser. The husband, in a document which was produced 
and proved, admitted the landlord's claim for possession 
and offered to give possession at once. In the county court, 
the wife’s application to be joined as a defendant in the 
action against her husband was refused ; an order for possession 
was first made against the husband; the action against the 
wife was then heard, and an order for possession made against 
the wife. The Court of Appeal gave the wife leave to be 
joined as a party in the appeal in the action against her 
husband, the tenant, and the result of the appeal was that the 
order for possession was set aside against the husband, and 
consequently the wife also succeeded in reversing the order 
made against herself. 

The Master of the Rolls said that where it is brought to the 
attention of a court that there are claims for possession against 
a husband and a wife, the claims should either be consolidated 
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or the two parties should be made parties in one action, so that 
the whole matter can be tried at one time, in order to save 
unnecessary trouble and expense. He held that the document 
which was the foundation of the judge’s order in the husband's 
action was ineffective, as in the absence of the giving of actual 
possession the mere admission of the tenant of the claim of the 
landlord is abortive. If the order against the husband is set 
aside there is no foundation for the order against the wife. 
Denning, L.J., said: “ The tenant in this case, however, never 
went out of occupation. He left his wife there and had no 
right to turn her out... She is, therefore, lawfully there, and 
as long as she remains lawfully there, the husband remains in 
occupation by her... The landlord can only get possession 
if the rent is unpaid or some other condition of the statute is 
satistied entitling him to possession.’’ Jenkins, L.J., stated 
that the wife’s claim depended entirely on her being able to 
claim in right of her husband the protection accorded to him 
as statutory tenant. 

Another recent case, not quite in the same line, is that of 
Richman v. Richman (1950), 94 Sot. J. 371, where a wife who 
was the joint owner, with her husband, of the matrimonial 
home and furniture, left the home, leaving her husband living 
there, and filed a petition for divorce on the ground of cruelty. 
There was a cross-prayer on the same ground. The wife 
asked the court for possession and an injunction to restrain 
her husband from entering the premises pending the hearing 
of the petition, not under s. 17 of the Married Women’s 
Property Act, 1882, but in order to prevent molestation 


Costs 





It will have been observed that Appendix N of the Supreme 
Court Rules, which provides the scale of costs for actions 
in the High Court, is divided into two scales, namely, the 
higher and the lower scale. It is our purpose now to examine 
the principles upon which these scales are respectively 
applied. 

So far as the lower scale is concerned, R.S.C., Ord. 65, 
r. 8, provides that this scale shall apply to all causes or 
matters. Formerly, the rule went on to provide that in 
respect of proceedings under R.S.C., Ord. 538, relating to 
the procedure under the Companies Act, solicitors should be 
entitled to the same fees as they had hitherto been entitled 
to, but this proviso was cancelled by the R.S.C. (Companies), 
1929, with the result, seemingly, that the remuneration in 
respect of proceedings under R.S.C., Ord. 538, will now be 
based on the lower scale of Appendix N. 

The causes or matters to which reference is made in r. 8, 
supra, Mean causes or matters in the High Court, but in 
addition Appendix N will also apply to the costs of arbitra- 
tions, since s. 1 of the Arbitration Act, 1889, provides that 
a submission to arbitration shall have the same effect in all 
respects as if it had been made an order of the High Court. 
The lower scale also applies to certain proceedings in the 
county court, but we will deal with this in a later article. 

R.S.C., Ord. 65, r. 27 (37), provides that the allowance 
of fees of solicitors existing immediately before 1st November, 
1875, shall, so far as they are not inconsistent with the 
rules, remain in force and be applicable. It follows from 
this that if, in respect of any cause or matter, no provision 
is made by Appendix N for the fees in respect of any particular 
item, then reference must be made to the old scale applicable 
before 1875. Thus, in the case of contentious probate work 
reference will have to be made to the table of costs annexed 
to the Order of the Court of Probate dated 30th July, 1862, 
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pending suit. The judge decided that no case had been made 
out for such an order and that although she might suffer 
hardship this was capable of being compensated in money. 

The result of the cases appears to be that any proceedings 
for possession of the premises by either husband or wife against 
the other spouse, and whether in respect of owned or rented 
premises, can only be brought under s. 17 of the Married 
Women’s Property Act, 1882. Neither a husband nor a wife 
can sue the other for tort, by s. 12 of the same Act, and 
therefore neither can properly bring an action for trespass 
against the other. These provisions apply only to husbands and 
wives, so that presumably they are not applicable after a 
final decree of nullity or of dissolution has been pronounced. 
(But proceedings under s. 17 of the Married Women’s Property 
Act, 1882, between husband and wife who are parties to a 
matrimonial suit, may be taken before a registrar in the 
Divorce Division.) 

Regarding third parties, the wife who remains in occupation 
after her husband, the tenant, has left is lawfully there, and 
is not a mere licensee of her husband. She cannot be dis- 
possessed by the landlord while her husband’s tenancy is 
continuing or is protected under the Rent Restrictions Acts. 
The husband is unable to give up possession while she lawfully 
remains living on the premises but in the absence of a contract 
or arrangement between her and the landlord she does not 
occupy the premises in her own right but because she has 
a wife’s right to occupy the matrimonial home, and _ her 
husband remains the legal occupier. 6.8. P. 


SCALE 


in respect of any items not to be found in Appendix N, and 
in divorce matters the table of divorce allowances issued in 
January, 1859, will apply, where the costs of any particulai 
item are unprovided for by Appendix N. 

The allowances set out in Appendix N_ represent the 
irreducible minimum fees which are to be allowed (Price v. 
Clinton [1906 2 Ch. 487), and although r. 8, supra, does 
state in precise terms that “‘ no higher fees shall be allowed 
in any case,’ yet the taxing master, by virtue of the discretion 
vested in him by R.S.C., Ord. 65, r. 27 (29), may, in fact, 
allow higher fees if in any case he thinks that higher fees are 
warranted (Re Ermen {1903) 2 Ch. 156). Moreover, by 
virtue of r. 27 (29) a taxing master would be justified in 
allowing a reasonable and proper fee for work in respect of 
which there is no allowance under Appendix N and no old 
table of fees to which to refer. 

So much then for the lower scale. The higher scale of 
Appendix N is applicable in a very limited number of cases 
and the principles upon which it is to apply are set out in 
R.S.C., Ord. 05, r. 9, which states that “ the fees set forth 
in the column headed ‘ higher scale’ in Appendix N may be 
allowed, either generally in any cause or matter, or as to the 
costs of any particular application made, or business done, 
in any cause or matter, if on special grounds arising out of 
the nature or importance, or the difficulty or urgency of the 
case, the court or judge shall, at the trial or hearing, or further 
consideration of the cause or matter, or at the hearing of 
any application therein, whether the cause or matter shall 
or shall not be brought to trial or hearing or to further 
consideration, so order; or if the taxing officer, under 
directions given to him for that purpose by the court or judge, 
shall think that such allowance ought to be so made upon 
such special grounds as aforesaid.’ 

Before dealing in detail with the provisions of this rule 
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it would be useful to trace the history of the “ higher scale ’’ 
of costs which were formerly allowed in respect of certain 
matters. The present Rules of the Supreme Court came 
into operation on 24th October, 1883, and subject to various 
amendments which have been made from time to time have 
continued in force up to the present. Prior to 1883, there 
existed additional rules of court made pursuant to the 
Judicature Act, 1875, and known as Ord. VI, which dealt 
with the costs of proceedings in the Supreme Court, and to 
these additional rules there was appended a schedule of fees 
to be allowed to solicitors which is substantially the same 
as Appendix N to the present Supreme Court Rules. The 
additional rules in operation prior to 1883 specified the types 
of actions and causes to which the lower and the higher scales 
respectively applied, and it will there be found that the 
higher scale automatically applied to most actions in the 
Chancery Division of the Supreme Court, where the amount 
involved exceeded £1,000. Formerly, then, it would be true 
to say that the application of the higher scale depended 
on the amount involved rather than on any other circum- 
stance, and a reference to the wording of r. 9, quoted above, 
will show that the principles upon which the higher scale 
applies as from 24th October, 1883, have been materially 
changed. 

In order to obtain an order for the higher scale of costs 
it has to be shown that there are special grounds, but, in 
addition, those special grounds are further limited to those 
arising out of the nature and importance, or the difficulty 
or urgency of the case. Special grounds arising from any 
other cause will not be sufficient, so that it will be of no avail 
to suggest that because the amount involved is very large 
or the documents extraordinarily voluminous the higher 
scale should be applied. 

As was pointed out by Fry, L.J., in the case of Williamson 
v. North Staffordshire Railway Co. (1886), 32 Ch. D. 399, 
the rule does not state that the higher scale should be allowed 
on account of the importance and difficulty of the case, 
but that it shall be allowed on special grounds arising out 
of the nature and the importance of the case. This is, of 
course, a very different thing, and it rules out any possibility 
of the higher scale being allowed merely because the solicitor, 
in preparing the case, displayed exceptional skill and ability. 
Indeed, in the case of Rivington v. Garden {1901} 1 Ch. 561, 
the higher scale of costs was refused on the ground that, 
although extraordinary skill and ability on the part of the 
solicitor might well be a special ground, it was not a special 
ground arising out of the nature or importance of the case. 
Buckley, J., there stated in conclusion: ‘I am of opinion 
that the conduct of the solicitors in the matter—the way 
in which they have done their duty—is neither ‘ the nature 
of the case ’ nor ‘ the urgency of the case ’ nor ‘ the importance 
of the case ’ nor ‘ the difficulty of the case.’ It is the manner 
in which they have dealt with those things, which to my 
mind is a totally different thing.’’ Again, he observed: 
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‘““T quite agree that the use of extraordinary ability and 
diligence may be a special ground but it is a special ground 
arising, not out of the importance of the case, but from the 
fact that the solicitor was a man of ability, and that he used 
his best ability in the case.”’ 

The case of Williamson v. North Staffordshire Railway Co., 
supra, was, as we have seen, a decision of the Court of Appeal. 
There was another later case also decided by the Court of 
Appeal, namely, Paine v. Chisholm [1891] 1 Q.B. 531, where the 
higher scale of costs was not allowed. That was a case of 
fraudulent misrepresentation involving a large number of 
witnesses, and the trial lasted seven days. There the learned 
judge in the lower court had allowed costs on the higher 
scale, but his decision was reversed by the Court of Appeal 
on the ground that there were no special grounds arising out 
of the nature or importance of the case to warrant the learned 
judge exercising his discretion under r. 9, supra. 

Two cases may be mentioned where the higher scale of 
costs was allowed on the ground of extraordinary ability 
and diligence of the solicitors conducting the cases. In 
neither of these cases was the learned judge’s attention 
drawn to the Court of Appeal decision in Williamson v. 
North Staffordshire Railway Co., supra, and, as Buckley, J., 
observed in Rivington v. Garden, supra, if this had been done, 
then the decision in both cases would have been different. 
The cases in question are Davies Brothers & Co. v. Davies 
(1887), 56 L.J. Ch. 481, and Marriott v. Cobbett (1890), 
38 Sor. J. 620, and they are merely mentioned here 
since they appear to support the contention that exceptional 
skill and ability on the part of a solicitor may entitle him to 
the costs on the higher scale. Both of these decisions are, 
however, inconsistent with the decision of the Court of Appeal 
in Williamson v. North Staffordshire Railway Co. and Paine 
v. Chisholm, and the latter two cases may be regarded as the 
leading authorities for the proposition that exceptional skill 
and ability of the solicitor conducting the case is not a special 
ground within the meaning of Ord. 65, r. 9. 

An examination of the relevant cases shows that the 
higher scale of costs is sometimes allowed in patent actions 
where difficult scientific questions are involved necessitating 
the employment of numerous expert witnesses from whom 
proofs of technical evidence have to be taken (see, for example, 
Amalgamated Properties of Rhodesia v. Globe and Phoenix 
[1916] W.N. 414). The higher scale will also be allowed 
in other cases involving scientific and technical questions 
(see The Robin [1892] P. 95), or where questions of foreign 
law are involved (see Fraser v. Brescia Tramways (1887), 
56 L.T. 771). ; 

It will be seen that the higher scale is allowed very 
sparingly, and will certainly not be authorised as a matter of 
course merely because there were a large number of witnesses 
involved in the case or because the documents were 
voluminous. 

LL. Rake 
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A Conveyancer’s Diary 





THERE is a widespread impression that any provision for the 
payment of an annuity free of tax contained in any non- 
testamentary settlement or arrangement is nugatory, so far 
as the direction for payment free of tax is concerned, 
on the ground that such a direction contravenes a rule of 
income tax law forbidding the payment of any periodical 
sum without first deducting or permitting the deduction 
of tax from it. There is, of course, a well-known formula 
for obviating this prohibition, but I am not at present con- 
cerned with that ; the purpose of this article is to show that 
the income tax rule referred to above is not nearly so com- 
prehensive as it is usually thought to be. A number of 
inter vivos atrangements giving rise (to use a colourless 
expression) to the payment of an annual sum free of tax 
in fact fall quite outside the scope of its language, and 
completely escape the consequences of its prohibition. 

The case which makes this clear is Re Goodson’s Settlement 
(1943) Ch. 101. By a settlement made between the settlor, 
his wife and children, and certain other persons as trustees, 
wherein it was recited that the settlor had already transferred 
certain shares into the names of the trustees, the settlor 
directed the trustees to stand possessed of a part of the fund 
to the use that they should pay certain annuities, one of 
these being an annuity of {x to the settlor’s widow. The 
settlor declared that each of the annuitants should be entitled 
to enjoy her annuity free of income tax and directed the 
trustees to pay, in addition to each annuity, the income tax 
payable in respect thereof after allowing for any exemption 
or abatement to which the annuitant might by law be entitled, 
having regard to the total amount of her income. 

This direction is unusual, but the decision on the main 
point did not in any way turn on it. It was construed as a 
direction (in the case of the settlor’s widow, which was taken 
as typical) that the annuitant should receive {x yearly 
spending money, subject only to the condition that, in ascer- 
taining the amount she was to receive, it was to be assumed 
that she had the. benefit of the personal exemption or abate- 
ment under the Income Tax Acts. Ifshe had no other income, 
there would be {x a year, neither more nor less, which she 
would have to spend as the result of the settlor’s disposition, 
and if she had other income, the amount contributed to her 
total income by the settlement would be unaffected. On 
this construction the direction to pay tax, although in this 
unusual form, could not affect the substantial question, 
which was whether the direction was as a whole ineffective 
by reason of r. 23 of the All Schedules Rules under the Income 
Tax Act, 1918. 

Uthwatt, J. (as he then was), decided this question in the 
negative. After referring to rr. 19 and 21 of the All 
Schedules Rules, which provide, respectively, that where 
annuities are paid out of profits or gains which have already 
been brought into charge for tax purposes the payer is entitled 
(but not bound) to deduct the tax payable in respect of the 
annuity, and that where the annuity is payable out of profits 
or gains not so brought into charge the payer is bound to 
deduct the appropriate amount of tax from the annuity 
and account for it to the Revenue, the learned judge quoted 
r. 23, which runs as follows: ‘‘ (1) A person who refuses 
to allow a deduction of tax authorised by this Act to be made 
out of any payment shall forfeit the sum of £50. (2) Every 


agreement for payment of interest, rent or other annual 
payment in full without allowing any such deduction shall 
be void.” 
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The principal part of the judgment is so short that it 
can be quoted in full: ‘‘ The question is whether there is 
here any such agreement {as is referred to in r. 23 (2)]. In 
my opinion, there is not. When this settlement was executed, 
as appears from the recital, the whole of the trust funds 
had been transferred to the trustees. The point and form 
of the document are not that the settlor makes any agreement 
with anybody, but that he attaches rights to a fund which 
is in the hands of the trustees. The result is to create in 
the beneficiaries equitable interests, proprietary interests, 
in the fund and its income. It may be somewhat difficult 
to define accurately what the proprietary interest of an 
annuitant is in a fund, but that he has some equitable interest 
in it I have no doubt. His rights do not depend on any 
agreement. No annuitant under this deed could sue the 
settlor or the trustees on any agreement, and in executing 
the trusts the trustees would not be carrying out an agreement. 
If an annuitant wanted to enforce her rights under the docu- 
ment her case would be that the trustees had in their hands 
funds which were subject to trusts, one of which enured 
in her favour, and she was seeking to enforce that proprietary 
right. She would not be seeking to enforce any bargain.” 

The gist of this decision is the absence of any sort of bargain 
between the annuitant and the trustees, and from this point 
of view the decision is of very wide application. Circum- 
stances may arise, as for example under some family arrange- 
ment, in which a direct agreement for the payment of a 
periodical sum out of funds in the hands of trustees is made 
between the trustees and the recipient, and if the agreement 
is for a tax-free payment, it would doubtless fall foul of 
r. 23; but such circumstances are likely to be very rare. 
In the ordinary way there is no contractual relationship 
of any kind between trustee and cestui gue trust, and in this 
respect the settlement in Re Goodson may be regarded as 
normal. 

But if the primary condition for the applicability of r. 23 
to a tax-free annuity under a settlement is, as the language 
of the rule as well as the stress laid on this aspect of the case 
in Re Goodson suggest, the existence of an agreement between 
cestui que trust and trustee, there is another possibility, and 
that is the existence of an agreement between the trustee 
and the settlor. In Re Goodson some importance appears 
to have been attached to the fact that the trust funds had 
been transferred to the trustees before the date of the settle- 
ment. The relevance of this fact was not examined in detail, 
but it may perhaps be explained in one of two ways. Assum- 
ing that the existence of an agreement between settlor and 
trustee is capable of bringing r. 23 into operation in given 
circumstances, this effect was avoided in the case under 
consideration either (a) because there was no agreement of 
any kind between settlor and trustees, or (b) because there 
was not between them an agreement of the kind requisite 
for bringing the rule into operation. The first explanation 
may be supported on the ground that the relationship between 
settlor and trustee, although it may in special circumstances 
(such as a covenant to pay trustees a periodical sum) have a 
contractual element, is not one of contract but of property. 
On the other hand, if the trustees are to be regarded as having 
tacitly agreed with the settlor at the time when the funds 
were transferred to them that they would hold them upon 
trusts to be declared later, this was not an agreement “ for 
payment of interest, rent or other annual payment in full 
without allowing ’’ an income tax deduction, and so was outside 
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r. 23. The cause of the tax-free payment, on this footing, 
was not the initial agreement but the settlor’s subsequent 
directions to that effect. 

Either way, the decision in Re Goodson is obviously one 
which is capable of affecting a number of dispositions in 
relation to trust funds—e.g., appointments made by deed 
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‘“* PREMIUM ’ is a word of art ”’ said Cozens-Hardy, M.R., in 
King v. Cadogan (Earl) {1915] 3 K.B. 485 (C.A.); while 
Warrington, L.J., sitting with him, said: ‘“‘‘ Premium,’ 
as I understand it, used as it is frequently in legal documents, 
means a cash payment made to the lessor, and representing, or 
supposed to represent, the capital value of the difference 
between the actual rent and the best rent that might otherwise 
be obtained... It is in fact the purchase-money which the 
tenant pays for the benefit which he gets under the lease.” 
That was, of course, before the days of rent control ; and the 
Finance Act, 1912, s. 2, the effect of which had to be 
determined, uses the word without defining it. The Landlord 
and Tenant (Rent Control) Act, 1949, uses, qualifies, and 
defines the word, and the effect of the various provisions 
concerned has been gone into in two recent cases, R. v. 
Fulham, Hammersmith and Kensington Rent Tribunal, ex parte 
Philippe (1950), 94 Sox. J. 456, and R. v. Barnet, etc.,, Rent 
Tribunal, ex parte Millman (1950), 94 Sor. J. 456, hereinafter 
called the Philippe case and the Millman case respectively, 
in both of which orders of certiorari were applied for against 
the respondent bodies concerned. 

In the Philippe case, the applicant for the order, having 
nearly completed the work of converting war-damaged shop 
and café premises into two flats and garages in 1947, let one 
of them to one Perkins for a term of five years. In this lease 
the tenant undertook to pay the applicant up to £180 of the 
cost on her completing the work of reconstruction (originally, 
it had been agreed that the tenant would carry out this work ; 
the alteration was made at the last minute at his suggestion). 
Very soon afterwards Perkins asked the applicant to let him 
a five years’ lease of the other flat and to exchange the lease 
of the first one for a fourteen-year lease, as he wished to dispose 
of it. She agreed on condition that he undertook to pay her 
half any profit made on an assignment of the term. He 
accepted, the new lease was granted, and a few months later 
was assigned to one Gibbs, who paid Perkins £650 for it. The 
applicant’s share was agreed at £220 19s. 7d. 

The Landlord and Tenant (Rent Control) Act, 1949, having 
been passed, Gibbs decided to avail himself of the rights it 
conferred, and he asked the respondents both to determine the 
reasonable rent (which they made £125 per annum instead of 
£185 per annum) and to certify that Pt. I of Sched. I applied 
to the lease and in that case to fix the rental equivalent and 
relevant date. They issued the desired certificate and 
determined the rental equivalent at {7 3s. 2d. per quarter. 
(Part I of Sched. I authorises a tribunal to certify that that 
Part applies if a premium was paid in respect of a grant 
before the commencement of the Act, whether by the tenant 
or by a previous tenant : the effect is to limit rent to reasonable 
rent less “ rental equivalent ’’ ; Pt. III prescribes the method 
of calculation of such, which the tribunal is directed to 
determine when issuing a certificate under Pt. I.) 

Calculation showed that the tribunal must have treated 
both the payments, the £180 contribution towards building 
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or writing in exercise of a power directing the payment of a 
tax-free annuity—and if it has done nothing else, the case 
must have sent a good many people with somewhat hazy 
notions of the effect of r. 23 back to a study of its language. 
On examination, it is surprising how restricted that proves 
to be. “sEC° 


PREMIUMS FROM LESSORS 


costs and the £220 19s. 7d. half-share of profit, as premiums. 
The application for an order of certiorari was based on the 
proposition that they were not ; if they were not, the certifi- 
cate was, of course, ill-founded. The same would apply if, 
though premiums, they were not paid in respect of the grant 
of the lease. 

Though the £220 19s. 7d. was not paid when the lease was 
granted, and might never have become payable at all (if 
there had been no assignment, or an assignment without 
profit), the court had little hesitation in holding that it 
was a premium. It hardly satisfies the description given by 
Warrington, L.J., cited in my opening paragraph; but, 
as pointed out, that was in a different connection ; and the 
Landlord and Tenant (Rent Control) Act, 1949, s. 18 (2), 
says: ‘‘ The expression ‘ premium ’ includes any fine or other 
like sum and any other pecuniary consideration in addition 
to the rent.’’ As to the question whether the sum was paid 
“in respect of’’ the grant, the agreement providing for it 
ran ‘“‘in consideration of your agreeing to grant mea lease of the 
above flat for a term of fourteen years from 24th June, 1947.” 

But the £180 payment, being a contribution by the tenant 
towards work done by the landlord, was “‘ in no ordinary sense 
of the word’ a premium, wide as the definition in s. 18 (2) 
might be; apart from that it was paid in respect of work 
done by the landlord and not in respect of the grant of the lease. 

The net result was peculiar. The determination of the 
rental equivalent at {7 3s. 2d. was quashed, because the 
tribunal had wrongly included the £180 as a premium when 
arriving at the figure, and the court had no power to apportion 
that sum and allow so much of it as was attributable to the 
valid decision on the {220 19s. 7d. tostand.” But the certificate 
that Pt. I of Sched. I applied to the lease was rightly granted 
and was not quashed. 

The Millman case arose out of an application, originally 
limited to determination of reasonable rent, by a confectioner- 
tobacconist, who had taken a seven-fourteen years’ lease of 
combined shop and living accommodation from the subsequent 
applicant for certiorari; the latter had previously lived in 
and conducted that business on the premises, had nearly 
reached retirement age and had decided to retire anyway. 
The lease reserved a rent of {260 per annum and a 
deed of assignment between the parties of the same date 
assigned to the lessee in consideration of a sum of £1,500 
all the lessor’s goodwill, interest and connection of and 
in his business of a confectioner and retail tobacconist, 
while he covenanted not at any time thereafter to carry on or 
manage or be concerned or engaged or interested in any such 
business within a radius of two miles from the premises. The 
tenant mentioned this transaction to the tribunal when its 
members paid their usual visit of inspection and they then 
told him that he could make an application for a certificate 
and for determination of rental equivalent. He made the 
application and the tribunal issued a certificate and made the 
rental equivalent £7 14s. 9d. (relevant date: 9th July, 1961). 
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In this case the qualification—‘“ in respect of the grant of a 
tenancy ’’—played an even more important part, as compared 
with the definition “ includes . . . any pecuniary consideration 
in addition to rent,’’ than in the last case ; indeed, the court 
assumed without deciding ”’ that the £1,500 was a premium, 
but could not think that it was paid in respect of the grant. 
It was not enough to establish that but for the payment there 
would have been no grant. There might, it was said, be cases 
in which cliaracterisation would be difficult; but here the 
tribunal had found that there had been a genuine assignment 
of goodwill, and then there was the restrictive covenant. 

One argument put forward for the respondents was that, 


“ce 
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while the provisions of the Act dealing with assignment 
effect a sheep-and-goats classification of payments, expressly 
excluding payments of reasonable amounts in respect of 
goodwill (proviso (b) to s. 12 (2)), there is no corresponding 
provision concerning payments to landlords. The suggestion 
was that this meant that a sum paid to a landlord for goodwill 
was, by implication, a recoverable premium. But rent 
control legislation, if nothing else, has taught the judiciary 
not to expect consistency on the part of the Legislature, and 
Parker, J.’s observation on the point was that the omission 
to deal specially with such premiums was hard to understand 
and idle to speculate on. R. B. 


HERE AND THERE 


INTERNATIONAL CONFERENCE 

It is a somewhat sobering, not to say humiliating, reflection 
that, when the justly renowned practitioners of the law in 
England are minded to entertain their brethren from the 
four corners of the earth to confer with them on matters 
touching their common good and that of the law-abiding 
world, they can command as of right no place ample enough 
for their deliberations and must cast themselves and their 
guests on the kind hospitality of the Civil Engineers at 
their Institution in Great George Street. So it was when the 
International Bar Association spent a week in the closing 
days of Trinity Term holding its third international con- 
ference in London with numbers well above 609. Up and 
down Chancery Lane, in and out of the Inns of Court one may 
search in vain for an assembly room that can take it. The 
Central Hall at the Law Courts (which, owing to the archi- 
tectural vagaries of our Victorian forebears, does not even 
properly discharge the function of what the French so prettily 
call a “ hall of wasted steps ’’) is large enough, and with a 
slight diversion of its customary traffic—a thing which should 
be child’s play to a city that luxuriates in main street 
excavations to the extent of London—it could be made 
available. But in an age desperately bent on the pursuit 
of physical comfort (however far it may be left behind in 
the chase) the delegates, almost all of them from warmer 
countries than ours, would hardly have survived the Gothic 
draughts that would have whistled at them from so many 
unpredictable angles. Westminster Hall, the more ancient 
and even draughtier original home of the courts of law, would 
have been open to the same objections and to even fiercer 
air currents, unacceptable to a generation of jurists less hardy 
than those who sat there century after century uncom- 
plainingly and with no very obvious physical detriment. 


SOCIAL SUCCESS 
On the social and convivial side, however, the legal quarter 
is more than capable of holding its own and doing things 
proud ; and though, in the interests of variety and a fuller 
picture of the English scene, the guests were taken as far 
afield as Greenwich down the Thames (nautical tradition) 
and Oxford and Eton up it (public school tradition) and given 
a highly satisfying taste of City hospitality (nostalgic 
gastronomy) to wind up their labours, the twin branches 
of the profession did them very well on their home ground. 
The Society of Comparative Legislation gave a dinner in 
Middle Temple Hall. The Law Society provided an evening 
entertainment in the Library of their Hall, where champagne 
flowed lavishly and to all appearances inexhaustibly in 
unaccustomed surroundings. On behalf of the four Inns, 
Lincoln’s Inn at an afternoon reception opened Halls, gardens 
and Chapel to the guests with appropriate delicates for the 
palate, besides music sacred on the organ and music secular 


by the Royal Artillery. Add another evening set aside 
for a reception at the House of Lords and the whole 
panorama of our legal system has been seen through well- 
filled glasses. How clear an idea of that system the delegates 
(including, I believe, Parthians and Medes and Elamites 
and dwellers in Mesopotamia and Judea) actually carried 
away is a matter of individual mental adaptability. Latins 
nurtured on codes, accustomed to find everything neatly 
tabulated, sometimes take a good while to grasp our more 
flexible, empirical way of going about our business. They 
ask pathetically for a book that will tell them all about it. 
Maybe other countries can produce such a comprehensive 
volume. Kemal Ataturk, I am told, deciding that the old 
law of Turkey was anachronistic, looked around for the 
country that had last settled a code. It happened to be 
Switzerland. So he imported it lock, stock and _ barrel 
and bade the Turks get on with applying it, just as they had 
to exchange the fez for the bowler hat. Now no one has 
ever done that to England. English law has grown like a 
tree because it was suited to the soil in which it was planted. 
It has been lopped and topped and trimmed every now 
and then, but it is the same tree. Try explaining to a foreign 
lawyer the difference of function between a barrister and a 
solicitor. It is not the difference between ‘“ avocat”’ and 
“avoué.”” To say that one deals with court work and the 
other doesn’t won’t do, for there are eminent men in Lincoln’s 
Inn who never move out of their chambers and many solicitors 
are constantly on their feet in the county and police courts. 
Yet there 7s a wide difference of function and we all know it. 
Perhaps the solicitor is best described as ‘“‘ the business man 
of the law.’’ It might be said that his function is to save his 
client from needing a barrister. 


EMBARRAS DE CHOIX 


THE actual discussions of the delegates ranged widely—too 
widely, some thought, for properconcentration. International 
criminal law, conflict of laws, air law, divorce, women’s 
rights, trade marks, patents, legal education, professional 
ethics, human rights, fiscal law, legal aid—these are only 
some and it was all for the inside of a week. You could have 
made a three-year university course of it. But some 
valuable conclusions emerged. For instance, the meeting 
that discussed “‘narco-analysis’” (or the use of so-called 
“truth drugs”) in judicial proceedings concluded for an 
unqualified condemnation. So too in the case of the “lie 
detector.” Narco-analysis was described by the repre- 
sentative of the Bar Council as a degrading procedure pro- 
ducing evidence which was completely valueless, and as 
abhorrent to the principles of natural justice. If nothing 
else had emerged from these meetings (and far more did) 
that alone would make them worth while. 


RICHARD ROE. 





Mr. W. M. Cheale, solicitor, of Worthing, was married on 
15th July to Miss Beryl Elizabeth Lambert, of Worthing. 


Mr. R. G. Dobson, solicitor, of Portsmouth, was married on 
15th July to Miss Brenda Muriel Gray, of Portsmouth. 








€ 


fre 
19: 
tin 
COl 
ta) 
un 
act 
th: 
po 
in 

of 


Ac 
in. 
ink 
be 
shi 
be 
inc 
wil 
an 
wh 
the 
is | 
col 
no 
rec 
clu 
qu 
ap) 
He 


ye 


Fit 


Cal 
pos 
Th 
Th 
res 
bre 

by 

eXxl 
Occ 
ap] 








August 5, 1950 THE 


SOLICITORS’ 


JOURNAL Vol. 94 503 


NOTES OF CASES 


HOUSE OF LORDS 


INCOME TAX: YEAR OF ASSESSMENT 
Goodlass Wall & Lead Industries, Ltd. v. Atkinson 
(Inspector of Taxes) 


Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott, and Lord Reid. 23rd June, 1950 
Appeal from the Court of Appeal ((1948), 93 Sot. J. 101). 
The appellant company held shares in foreign companies 

from which it received dividends in the financial year 

1942-43. In January, 1943, the company received for the first 

time dividends (amounting to £7,434) from one of the foreign 

companies in which it held shares. When the inspector of 
taxes assessed the company in respect of 1942-43 he was 
unaware of the £7,434, and an additional assessment was 
accordingly made in respect of it. The company contended 
that the assessment, being in respect of income from foreign 
possessions, should be on the amount of that income arising 

in the year preceding that of assessment, under r. 1 of Case V 

of Sched. D to the Income Tax Act, 1918, as amended by 

s. 29 (1) of the Finance Act, 1926, and s. 19 of the Finance 

Act, 1940. By proviso (ii) to s. 30 of the Act of 1926, “ If 

in any year of assessment any person acquires a new source of ” 

income chargeable under Case V, tax on that new source shall 

be computed separately, and s. 29 (1) (b) of the Act of 1926 

shall apply, whereby tax chargeable under Case V ‘‘shall 

be computed, as respects the year of assessment in which the 
income first arises, on the full amount of the income arising 
within that year . The Crown contended that “if in 
any year of assessment ”’ in s. 30 (ii) meant “ if in any year in 
which an assessment is made.’’ The company contended 
that the words meant “ if in any year in respect of which tax 
is being computed.’”” The Special Commissioners allowed the 
company’s appeal based on that contention, and the Crown 
now appealei. Singleton, J., notwithstanding the difficulty of 
reconciling ss. 29 and 30 of the Act of 1926, reached the con- 
clusion that the company’s interpretation of the words in 
question was the correct one (92 Sot. J. 541). The Crown's 
appeal was allowed, and the company now appealed. The 

House took time for consideration. 

Their lordships allowed the appeal, holding that the 
year for which tax was granted by any Act granting duties 
of income tax meant the year of charge under each successive 
Finance Act in respect of income for that year. Accordingly 
in s. 30 (ii) the words “‘ year of assessment ’”’ meant the year 
in which income on the investment acquired in that year fell 
to be taxed under the Finance Act for that year. Appeal 
allowed. 

APPEARANCES: 7. Donovan, K.C., and L. C. Graham-Dixon 
(Linklaters & Paines) ; Sir rank Soskice, K.C. (S.-G.), and 
R. P. Hills (Solicitor of Inland Revenue). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
COURT OF APPEAL 
RENT RESTRICTION : HOUSE AND SHOP 
John M. Brown, Ltd. v. Bestwick 

Evershed, M.R., Cohen and Singleton, L.JJ. 16th June, 1950 
Appeal from Derby and Long Eaton County Court. 

When the contractual tenancy of a shop with dwelling above 
came to an end on 25th December, 1949, the tenant was in 
possession only of the shop, having sub-let the residence. 
The landlords demanded possession, but the tenant remained. 
The sub-tenant, however, moved out. Thereupon the tenant 
resumed possession of the residence before the landlords 
brought their action for possession. The action was dismissed 
by the county court judge, who had regard to the position 
existing at the date of the plaint, the tenant then being in 
occupation of the whole of the premises. The landlords 
appealed. 


COHEN, L.J., said that the landlords contended that the 
purpose of the Rent, etc., Act, 1920, as appeared from Skinner 
v. Geary 1931) 2 K.B. 546, was to protect residential tenants, 
and that a tenant, in order to retain possession under s. 15 (1) 
of the Act of 1920, must reside on the premises. They relied 
on the judgment of Romer, L.J., in Haskins v. Lewts 1931 
2 K.B. 1, at p. 18, a passage which prima facie covered the 
present case. The tenant contended that the present case 
was different because the tenant had resumed possession 
of the residence before the landlords issued their plaint, so that 
Prout v. Hunter (1924) 2 K.B. 736; 69 SoL. J. 49 where it 
was held that the critical date for determination whether 
premises were outside the Rent Restriction Acts because let 
furnished was the date of issue of the plaint) applied. And it 
was argued that it would be very inconvenient if a different 
test were to be applied in deciding whether or not premises 
were within the Act on the one hand and in deciding, as here, 
the connected question whether or not a tenant was a statutory 
tenant of the premises on the other. but it did not follow, 
because, in deciding whether or not a house was a dwelling- 
house to which the Acts applied, regard must be had to the 
position at the time when the plaint was issued, that the same 
date must be looked at when deciding whether a tenant could 
properly claim to be a contractual or a statutory tenant. 
Such a conclusion was inconsistent with s. 15 (1): it was 
essential that the tenant should retain possession continuously. 
A tenant was not entitled to rely on s. 15 (1) unless he were 
continuously in residential occupation of the premises. On 
26th December, 1949, the tenant here was in occupation of 
no residential part of the premises : he was only in occupation 
of the shop. On that date he ceased to have any interest in 
the premises, and his interest could not be revived by the fact 
that he obtained possession from his former sub-tenant 
before plaint issued. Having regard to the various questions 
which might arise under the Acts, different dates might be 
material. There was nothing in Remon v. City of London 
Real Property Co. 1921) 1 K.B. 49, bearing on the question 
at issue. The appeal should be allowed. 

EVERSHED, M.R., and SINGLETON, L.J., agreed. 
allowed. 


Appeal 


APPEARANCES: L. A. Blundell (Gregory, Rowcliffe & Co., 
for Taylor, Simpson & Mosley, Derby); R. E. Megarry 
(G. A. Hathway, for Flint, Bishop & Barnett, Derby). 


° 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


RECOGNITION OF FOREIGN GOVERNMENT: 
RETROACTIVITY 
Boguslawski and Another v. Gdynia-Amerika Linie 


Bucknill, Cohen and Denning, L.JJ. 15th June, 1950 


Appeal from Finnemore, J. (93 SoL. J. 601). 

By an agreement dated 3rd July, 1945, the Polish Govern- 
ment in London authorised their Minister of Industry, 
Commerce and Shipping to pay to employees of Polish 
shipping enterprises a gratuity which was to be not less than 
three months’ salary according to their contracts of employ- 
ment. Two Polish seamen in the employment of a Polish 
shipping company were informed by their company on 5th July 
and Oth July, 1945, respectively, that if they felt com 
pelled to leave their ship they would be entitled to three 
months’ compensation. The two seamen left the ship and 
claimed their three months’ gratuity accordingly. The 
company resisted the claim, and the plaintiffs brought this 
action. It was contended for the company that the agreement 
made by the Polish Government in London on 3rd July, 1945, 
was of no effect, because the certificate of the British Foreign 
Secretary which recognised the new Polish Government as 
from midnight of 5th-6th July, 1945, had retroactive effect 
to 28th June, 1945, when that government had been formed in 
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Lublin. Finnemore, J., gave judgment for the plaintiffs. 
The company appealed. (Cur. adv. vult.) 

CoHEN, L.J., reading his judgment, said that the Foreign 
Secretary's certificate recognised one government up to 
midnight of 5th-6th July, and another from that moment. 
The one was recognised as the successor of the other as when 
monarch succeeded monarch. The acts of the old Polish 
Government were valid and binding on the new at any rate 
until the new government rescinded or repudiated them, 
which, so far as relevant to the present case, had not been 
done. Thus, no question of retroactive effect arose. Even 
if the recognition of the new government did have some 
retroactive effect, however, he (his lordship) doubted whether 
the company would have been entitled to succeed. On a 
consideration of Luther v. Sagor 1921, 3 K.B. 532, approved 
in Lazard Bros. v. Midland Bank, Ltd. |1933) A.C. 289, 
Haile Selassie v. Cable and Wireless, Ltd. (No. 2) [1939 
Ch. 182, at p. 192, and Banco de Bilbao v. Sancha (1938, 
2 K.B. 176, he could not accept the argument that recognition 
invalidated all the acts done by the old government in the 
“twilight ’’ period from 28th June to midnight on 5th July. 
It made no difference that the question at issue here was not 
the validity of a completed transaction, but whether an 
executory contract, or, on one view, an offer which had not 
yet resulted in a contract, remained in force after recognition 
of the new government: in the cases of both a completed 
transaction and an executory contract the parties claiming 
had acquired a vested right. A fortior’ that was the case 
where, as here, the contract was made by the old government 
on behalf of third parties, the defendant company. If the 
position were that the old government had merely made an 
offer which might or might not be accepted and thus lead to 
the contract, he (his lordship) inclined to the view that, 
assuming that the responsible minister in the old government 
had authority to make the offer on behalf of the company, 
the offer when made became that of the company ; and it was 
accepted by the plaintiffs before it was withdrawn. The 
principle was not infringed, here, that not more than one 
government of a foreign state could be recognised at the same 
time: the principle, truly stated, was that two governments 
could not be recognised in respect of the same territory at the 
same time. Comity seemed to be satisfied by a recognition of 
the validity of the acts done by the new Polish Government, 
during the twilight period, on territory under its de facto 
control; and convenience required that the validity of 
acts done in England by the old Polish Government during the 
same period should not be questioned. There was no conflict 
in the present case, since the new government had done 
nothing to invalidate the acts in question of the old. The 
defence based on English law failed. The defence based on 
Polish law failed on the evidence. 

BUCKNILL and DENNING, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : Pritt, K.C., Scott Henderson, K.C., and 
A, J. Hoflgson (Constant & Constant) ; Linton Thorp, K.C., 
and N. AlacDermot (Hilder, Thompson & Dunn). 


[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.} 


CONTRACT: ALTERED CIRCUMSTANCES 
British Movietonews, Ltd. v. London & District 
Cinemas, Ltd. 
3ucknill and Denning, L.JJ., and Roxburgh, J. 
21st June, 1950 

Appeal from Slade, J. 

The defendants, film exhibitors, in May, 1943, entered into 
an agreement with the plaintiffs, film distributors, for the 
exhibition of films on conditions dictated by existing war 
circumstances. The agreement was stated to remain in force 
for so long as the Cinematograph Film (Control) Order, 1943, 
should remain in force. In 1948, the conditions in which the 


agreement of 1943 was reached having entirely altered, the 
defendant exhibitors purported to terminate the agreement by 
four weeks’ notice as provided though the order of 1943 still 
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remained in force. The distributors brought an action against 
them, contending that they remained liable to make the 
payments provided for in the agreement. Slade, J., held so, 
and the exhibitors now appealed. (Cur. adv. vult.) 

DENNING, L.J., in a written judgment, said that when the 
court said that a contract did not apply in a new situation 
because it was frustrated it recognised that the words were 
wide enough to cover the situation, but held that they did not 
apply because the parties did not contemplate such a surprising 
turn of events ; and it applied the principles stated by Lord 
Wright in Joseph Constantine Steamship Line, Ltd. v. Imperial 
Smelting Corporation, Ltd. (1942) A.C. 154, at pp. 184-7, 
and Denny, Mott & Dickson, Ltd. v. James B. Fraser & Co., 
Ltd. 1944) A.C, 265, at p. 275. Until recently the court had 
only exercised that power when there was a frustrating 
event, that was, a supervening event which struck away 
the foundations of the contract. But in Parkinson (Sir 
Lindsay) & Co., Ltd. v. Commissioners of Works (1949 
2 K.B. 632, based on Bush v. Whitehaven Trustees (1888), 
Hudson on Building Contracts (4th ed.), vol. 2, p. 122, in turn 
based on the leading case on frustration, Jackson v. Union 
Marine Insurance Co., Ltd. (1874), L.R. 10 C.P. 125, the Court 
of Appeal exercised a like power when there was no frustrating 
event, but only an uncontemplated turn of events. The 
judgments in the Parkinson case, supra, showed that it did 
not matter that a contract was framed in words which, taken 
literally or absolutely, covered what had happened: if the 
ensuing turn of events were so completely outside the con- 
templation of the parties that the court was satisfied that they, 
as reasonable people, could not have intended that the contract 
should apply to the new situation, then the court would read 
the words of the contract in a qualified sense : it would restrict 
them to the circumstances contemplated by the parties ; 
it would not apply them to the uncontemplated turn of 
events, but would do in those events what was just and 
reasonable. That did not mean that the courts no longer 
insisted on the binding force of contracts deliberately made. 
The court no longer credited a party with the foresight of a 
prophet or his lawyer with the draftsmanship of a Chalmers : 
it realised that they had their limitations, and made allow- 
ances accordingly. To apply those principles here: the 
supplemental agreement came to an end when the Emergency 
Powers (Defence) Act, 1939, came to an end, that was, on 
24th February, 1946. The exhibitors were entitled to give 
their four weeks’ notice to terminate the principal agreement 
in May, 1948. The appeal should be allowed, and the action 
dismissed. 

3UCKNILL, L.J!, and RoxsBurGu, J., concurred. 

APPEARANCES: Sir Roland Burrows, K.C., Colin Pearson, 
K.C., and K. D. Potter (Sydney Morse & Co.) ; Paull, K.C., 
and 7. G. Roche (Freshfields). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


PURCHASE TAX: ARMY VEHICLE CONVERTED 
INTO SHOOTING BRAKE 
T. Coleborn & Sons, Ltd. v. Blond 


Bucknill and Denning, L.JJ., and Roxburgh, J. 
21st June, 1950 

Appeal from Cassels, J. 

The defendant took what had been an army vehicle, 
having an open truck body behind the cab, to the plaintiffs, 
who turned it into a shooting brake by fitting it with eight 
seats, a back door, a new floor anda roof. It had, as an army 
vehicle, been used to carry radio equipment and a crew. The 
Commissioners of Customs and Excise demanded purchase 
tax from the plaintiffs. They paid it and sought to recover the 
amount paid from the defendant. The Finance (No. 2) 
Act, 1940 (see ss. 18 (1) and 19 (1) and Sched. VII), imposed 
purchase tax on “ Road vehicles . . . constructed or adapted 
solely, or mainly, for the carriage of passengers.”’ By s. 16 (1) 
of the Finance Act, 1946, * . a person shall be deemed to 
apply a chargeable process if he applies any process of manu- 
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facture which results in chargeable goods . . . whether or not 
the goods to which the process was applied were ”’ originally 
chargeable goods. Cassels, J., held the tax not chargeable, 
and dismissed the action. The plaintiffs appealed. (Cur. 
adv. vult.) 

BUCKNILL, L.J., in a written judgment, said that if the 
vehicle when originally constructed was one constructed 
solely or mainly for the carriage of passengers, then the work 
done by the plaintiffs in converting it into a shooting brake 
was, so to speak, merely a change of dress and not a change of 
character. But the mere fact that a vehicle in the course of 
the work for which it was designed habitually carried a man 
or men did not make it a vehicle constructed solely or mainly 
for the carrying of passengers. In his opinion, this vehicle 
was not originally constructed or adapted solely or mainly 
for the carriage of passengers. Further, the concluding words 
of s. 16 (1) of the Act of 1946 indicated that, even if this vehicle 
was originally constructed to carry passengers, yet if the work 
done by the plaintiffs was to manufacture a thing which was 
different from what it was before the work was done—if the 
work were such as to involve an alteration in the article so 
fundamental as to produce a different article, then purchase 
tax would be chargeable on the article so produced. That was 
the case here : even if the vehicle when originally constructed 
was one constructed solely or mainly for the carriage of 
passengers, purchase tax was chargeable. 

DENNING, L.J., and Roxsurcu, J., 
allowed. 

APPEARANCES: |. P. Ashworth and E. E. Youds (Bower, 
Cotton & Bower); J. R. D. Crichton (Cartwright, Cunningham 
and Co., for Donnison, Edwards & Cornish, Liverpool). 

{Reported by R C Ca.surn, Esq., Barrister-at-Law.) 


MOTOR CAR TRADE: COVENANT AND STOP 
LIST 


Hartwells of Oxford, Ltd. v. British Motor Trade 
Association 
Somervell, Singleton and Jenkins, L.JJ. 27th July, 1950 

Appeal from Danckwerts, J. 

The plaintiffs, motor car dealers, moved for an injunction 
to restrain the defendant association from putting their 
name on the defendants’ stop list, or taking any other step to 
prevent the plaintiffs from allocating new cars to their 
customers in the manner set forth in a letter from the defen- 
dants of 5th July, 1950. From ist January, 1946, to 
15th August, 1946, any member of the public could place an 
order for a new car from a dealer. In August, 1946, the 
defendants introduced their covenant scheme, under which 
buyers of new cars could only obtain one on condition of 
executing a covenant not to resell the car within twelve months 
after its delivery. Between Ist January, 1946, and 15th 
August, 1946, a very large number of cars had been ordered 
by the public, and these were now being delivered. The 
plaintiffs proposed to allocate such cars in strict rotation, 
without insisting on the purchaser entering into the covenant. 
The defendants wrote to the plaintiffs and informed them 
that all cars delivered to them, even if ordered before 
15th August, 1946, were to be subjected to the covenant 
scheme, and must be allocated according to the urgency of the 
customer’s needs and that if this was not done the plaintiffs 
would be put on the stop list. The plaintiffs replied that if 
these conditions were insisted on, they might be liable to 
their customers in damages for breach of contract. 
Danckwerts, J., held that he could not grant the injunction 
asked for, and dismissed the motion on 19th July. The 
plaintiffs appealed. 

The court dismissed the appeal. 

SOMERVELL, L.J., said the association were now insisting 
on a scheme whereby the individual needs of customers 
were to be considered, even as between customers willing to 
sign the covenant. There was before the court an agreement 
between a certain company manufacturing cars and the 
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plaintiffs which it was common ground settled the legal position 
between the parties thereto at the material date. Under that 
agreement nothing therein imposed on the manufacturers 
any obligation to accept any orders for cars from the plaintiffs, 
or to deliver any. Another clause required the plaintiffs to be a 
member of the defendant association and to observe its 
rules. The manufacturers had written to dealers saying that 
the Ministry of Supply thought that the needs of each case 
ought to be considered before a car was delivered to an 
order, and setting out a list of priorities. The present case 
inevitably raised the question of the contractual position as 
between dealers and their customers, which could not be 
determined in that action. In his (his lordship’s) opinion 
the manufacturers’ letter would afford the plaintiffs a good 
answer to the claim which they feared a customer might 
bring against them. The claim, therefore, to an injunction 
failed. The court was deciding the issues in the present action 
only on the evidence before it. There might be a change of 
circumstances, or the facts might be different, in which case 
the defendants could not rely on the plea of res judicata. 
In Monkland v. Jack Barclay, Ltd. (ante, p. 457), where 
Humphreys, J., awarded a customer damages, there were 
special circumstances. There was no need to consider the 
broader and more difficult question of public policy. 
SINGLETON and JENKINS, L.JJ., delivered concurring 


judgments. 

APPEARANCES: Shelley, K.C., and John Brewis (Ludlow, 
Head & Walter); Pritt, K.C., and Guy Aldous (Osmond, 
Bard & Westbrook). 


{Reported by H. LANGrorp Lewis, Esq., Barrister-at-Law.! 


KING’S BENCH DIVISION 


BASTARDY : MOTHER DOMICILED ABROAD 
Tetau v. O’Dea 


Lord Goddard, C.J., Byrne and Donovan, JJ. 
24th July, 1950 

Case stated by London Quarter Sessions. 

The appellant, a German born in Germany, gave birth to a 
son in Hamburg on 15th August, 1949. At that date she was 
domiciled and resident in Germany. On 11th November 
she came to England with her son at the instance of the 
respondent, the putative father, and resided here thence- 
forward. A metropolitan magistrate adjudged the respondent 
the putative father of the child, and made an affiliation order. 
It was contended for the putative father, on his appeal to 
quarter sessions, that, since the child was born abroad of a 
foreign mother having a foreign domicile at the date of his 
birth, the magistrate had no jurisdiction to make the order 
in view of R. v. Blane (1849), 13 Q.B. 769. It was contended 
for the mother that that case was no longer good law. Quarter 
sessions were of opinion that the facts found by them were 
indistinguishable from those in R. v. Blane, supra, and that 
they were bound by that decision. They allowed the appeal, 
and the mother now appealed to the Divisional Court. It was 
stated in that court that many cases were depending on the 
result of the appeal. 

Lorp Gopparp, C.J., said that R. v. Blane, supra, 
had laid down in the clearest possible terms that the bastardy 
laws of this country had no application where a bastard had 
been born out of this country. The Legislature had not 
intended to overrule that case when passing the bastardy 
Laws Amendment Act, 1872. Then came R. v. Humphrys 
(1914) 3 K.B. 1237, which was, in some respects, difficult to 
understand ; but it decided only that a woman who was 
domiciled here could obtain a bastardy order notwithstanding 
that the child was born out of the country. 

ByrNE and Donovan, JJ., agreed. Appeal dismissed. 

APPEARANCES: I. H. Jacob and A. Langdon-Down (Samuel 
Dalton) ; L. Craymer (Cliftons). 


(Reported by R. C. Catsurn ,Esq., Barrister-at-Law.} 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL} 


Solicitors’ Remuneration 


Sir,—The action of the members of The Law Society in 
adopting (with only one dissentient vote) the Annual Report 
of the Council, subject to the reference back to the Council 
of the paragraph relating to solicitors’ remuneration, must be 
almost without precedent, and shows clearly the deep 
dissatisfaction of the profession at the present position. 

The City of London Solicitors Company, acting as the 
spokesman of solicitors practising within the “ square mile ”’ 
(whose position as regards the inadequacy of the present 
remuneration in relation to the tremendous increase in rents, 
salaries and other overheads, is certainly worse than that of 
solicitors practising in the country) has for the past eight years 
taken the lead in pressing for some alleviation of the position. 
In February, 1949, the Company issued a memorandum on 
the subject, which attracted considerable attention, both in 
the profession and in the legal Press. Since then the position 
has worsened, the arguments in the memorandum have 
become more cogent, and it seems that the time has come for 
a reconsideration of the whole matter. 

The main obstacle to any increase in remuneration is alleged 
by the Lord Chancellor to be the White Paper on Personal 
Incomes. The contention of the profession is that the White 
Paper has no relation to the case. The full title of the 
document is ‘‘a statement on Personal Incomes, Costs and 
Prices,”’ and there are paragraphs in it which clearly show that 
what is envisaged is the income which the taxpayer finally 
puts into his pocket (though not to stay there owing to the 
depredations of the collector of taxes) and not the gross 
profits of professional practices. These are not personal 
income in any sense of the word. What 7s personal income is 
gross profits less overheads—a very different matter. 

There is not a word in the White Paper to suggest that 
gross profits should not be increased to meet increased over- 
heads, so as to leave a reasonable net income from one’s 
practice. The Chancellor of the Exchequer stated in the 
House of Commons on the 2nd February, 1950, that personal 
disposable income (which he defined as personal income after 
provision for taxes on income and National Insurance contri- 
butions) in 1949 was 95 per cent. higher than in 1938, and that 
the prices of consumers goods and services in February, 1950, 
were about 90 per cent. higher. There must be very few 
solicitors indeed in the City (if any) who could say that their 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 28th July :— 
Adoption 
Agriculture (Miscellaneous Provisions) 
Appropriation 
Arbitration 
Bootle Extension 
Bristol Corporation 
British Transport Commission 
Cardiff Extension 
Cinematograph Film Production (Special Loans) 
Clyde Navigation Order Confirmation 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Navigation. 
Coal-Mining (Subsidence) 
Colonial and Other Territories (Divorce Jurisdiction) 
Darlington Corporation Trolley Vehicles (Additional Routes) 
Order Confirmation 
Doncaster Corporation 
Dover Corporation 
Dover Harbour 
Edinburgh Corporation Order Confirmation 
Eton Rural District Council 
Finance 
Forth Road Bridge Order Confirmation 


gross incomes (i.e., net profits of their practice before tax) 
were 95 per cent. higher, and from conversations with many 
of them I think it would be found that almost the whole 
increase in their gross profits since 1938 has been absorbed 
in increased overheads, leaving their net profits much the same 
as pre-war, but, of course, subject to a much higher rate of 
tax, so that their “‘ personal disposable income” is very 
considerably less than before the war. Moreover, what is 
left has lost nearly half of its purchasing power as compared 
with 1939 (see the statement of the Chancellor of the Exchequer 
on 1ith July, 1950, when he admitted that the purchasing 
power of the £ in May this year was 10s. 6d. compared with 
20s. in September, 1939). 

The position as regards gross profits (which would otherwise 
be desperate) has, of course, been partly relieved by the 
increased price at which property has been changing hands 
and on which Sched. I charges are based, but the ceiling on the 
scale prevents this from taking full effect. The increase of 
only 124 per cent. on the pre-war Sched. II (costs under which 
form a substantial part of most practices) is derisory in relation 
to the increase in overheads. Solicitors do not find that their 
staffs pay any more regard to the White Paper, which does 
apply to them, than do trades unions, and if principals do not 
yield, within reason, to demands for increased salaries, they 
lose their staff and have great difficulty in finding replace- 
ments. Indeed, when we see the White Paper policy nibbled 
away on all sides by increases of wages, we feel considerable 
sympathy with our staff. 

The time has now come when something must really be 
done about costs if the profession is once again to attract 
into private practice the right type of men, both as principals 
and managing clerks. Even if, by any stretch of imagination, 
the White Paper applied, which obviously it does not, a 
clear case could be made out for reconsideration of the present 
scales and particularly on the lines advocated by The Law 
Society, i.e., the revision of the Sched. I scale and the registered 
land scale, and the removal of the “‘ ceiling ”’ in both scales, 
and a new basis for Sched. II. 

It is hoped that you will give some publicity in your journal 
to these various matters which have now become of great 
urgency to the profession. 

L. C. BULLOCK. 

London, E.C.2. 


THE WEEK 


Gloucester Extension 

Granton Harbour Order Confirmation 

Greenock Port and Harbours Order Confirmation 

Highways (Provision of Cattle-Grids) 

Ilford Corporation (Drainage) 

Ipswich Dock 

Isle of Man (Customs) 

Lee Conservancy Catcliment Board 

Leith Harbour and Docks Order Confirmation 

Leyton Corporation 

London County Council (General Powers) 

London County Council (Woolwich Subsidences) 

London Government 

Manchester Corporation 

Manchester Ship Canal 

Matrimonial Causes 

Medical 

Merchants House of Glasgow (Crematorium) Order Confirmation 
Middlesex County Council 
Miscellaneous Financial 
Norwich Extension 
Oldham Extension 

Pier and Harbour Provisional Order (Caernarvon) 

Pier and Harbour Provisional Order (Cattewater) 
Pier-and Harbour Provisional Order (Great Yarmouth) 


Provisions 
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Pier and Harbour Provisional Order (Hartlepool) 
Pier and Harbour Provisional Order (Workington) 
Plymouth Extension 

Shops 

South Shields Extension 

Sunderland Extension 

Thames Conservancy 

Towyn Trewan Common 

Wisbech Corporation 

Wolverhampton Corporation 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read Third Time :— 
Housing (Scotland) Bill [H.L.] [24th July. 


In Committee :— 
Allotments Bill [H.C.] 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 


[27th July. 


Read Second Time :— 
Allotments (Scotland) Bill [H.L.] (24th July. 


B. DEBATES 


On the Second Reading of the Public Utilities Street Works 
Bill, Mr. JoHN Hay said he thought the Bill an ideal one in 
which some change in the law might be made relating to the 
liability of local authorities for damage caused to an individual 
as a result of a highway getting out of repair—the rule of mis- 
feasance and non-feasance. Under the existing law, if a highway 
authority dug up a street or road and subsequently reinstated it, 
they were liable for any damage which might be caused to an 
individual if they did the job so badly as to cause someone an 
injury. On the other hand, if the authority allowed the road to 
get out of repair so badly that there were pot-holes in its surface 
and a person were injured simply through their neglect, he had 
no remedy at all. This was a matter which ought to have been 
dealt with a Jung time ago. The origin of the rule was that in the 
old days the inhabitants-at-large of each parish were liable for 
making up the roadways, and it was felt that it would be extremely 
difficult to charge each of the inhabitants with some proportion 
of the cost which might accrue as a result of someone being 
compensated. In these days, when every local authority was 
in some way insured, and when in any event, they were liable 
if they did the job negligently, he thought the rule outmoded 
and obsolete. 


Mr. PaGeEt said he thought the rule quite a sensible one though 
it might produce the hard cases which every rule produced. 
It would be asking for a lot of trouble to alter the rule. Imagine 
the sort of situation which could arise if anyone who twisted 
his foot in a pot-hole, or caught his toe on the pavement, could 
sue the local authority ?) Mr. BarNers said that over the parlia- 
mentary recess he would be only too pleased to examine anything 
for the purpose of clarifying where responsibility and liability fell, 
but he could not enter on the controversial matter raised by 
Mr. Hay. (21st July. 

C. QUESTIONS 

Mr. CHUTER EbDE stated that he recognised the importance of the 
question of legislation to amend the Shop Acts in the light of the 
report of the Gowers Committee, but he could not at present 
say when it would be practicable to introduce such legislation. 
He would consult with the various interests in the distributive 
trade before introducing legislation. {21st July. 


The ATTORNEY-GENERAL, in reply to questions by Mr. DONNELLY 
and Mr. Hector HuGHEs, said he was not yet in a position to 
make any statement on the Government’s proposals with regard to 
leasehold reform, The urgency of the matter was fully under- 
stood, but the complications in the way of dealing with it equitably 
were enormous. Various proposals, including that of setting up 
tribunals with power to stay execution in appropriate cases, 
were being considered. No reply was given to a question by 
Mr. JANNER as to whether, with a view to stopping the present 
trend, he would give an undertaking that measures taken would 
be retrospective so far as it was possible to make them so. 

(24th July. 
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The ATTORNEY-GENERAL stated that the Supreme Court 
Rule Committee would consider next term the question whethe1 
the pronouncing of a decree in a divorce action should be notified 
by the court to the respondent. It was also proposed to deal with 
a number of other amendments to the Matrimonial Causes Rules 
with a view to their consolidation. (24th July. 


The ATTORNEY-GENERAL stated that he did not think the 
expenditure of time and material required to print and publish 
the great volume of evidence, oral and documentary, submitted 
to the Leasehold Committee would be justified. (24th July. 


Mr. BARNEs stated that the operating distance of “ B”’ 
licence-holders was determined in the first instance by the 
licensing authority. The 75-mile limit imposed by s. 52 of the 
Transport Act, 1947, however, had been fully debated at the 
time and he saw no reason for amending legislation. 

24th July. 

The MINISTER OF Town AND CouNnTRY PLANNING stated that 
in cases where, before 1947, there was a genuine intention to 
develop, and delays by local planning authorities prevented 
planning permission being granted before publication of the 
Town and Country Planning Act, 1947, but permission had since 
been granted by him on appeal, he would exercise his discretion 
and issue a s. 80 certificate provided that the applicants had 
submitted a byelaw application within the ten years preceding 
7th January, 1947. In a supplementary question Mr. RussELL 
pointed out that many applicants did not submit their byelaw 
application in time because of delays by the planning authority 
in coming to a decision. Wasit not unfair that these people should 
be penalised through no fault of their own ? Mr. DALTON replied 
that the law was very definite on this subject. Before the 1947 
Act was passed the position had been that if this concession with 
regard to dead-ripe land was to operate there had to be a byelaw 
application or a building contract within the ten years ending 
10th January, 1947. He was bound by that law and he could 
not go beyond it. He could not at present hold out any prospects 
of legislation to amend the section in question. [25th July. 


Mr. DALtTon stated that up to the end of June, £3,500,000 
had been collected in development charge and, in addition, 
£2,960,00U0 had been set off against claims on the £300,000,000 
fund. [25th July. 


Mr. CHUTER EDE stated that in 1949, 414 were convicted of 
robbery with violence under s. 23 (1) of the Larceny Act, 1916, 
Of these, 404 were men and 10 women. [27th July. 


STATUTORY INSTRUMENTS 


Assizes (Autumn) Order, 1950. (S.I. 1950 No. 1186.) 

The schedule to this order replaces the schedules in the Order 
in Council (S.R. & O., 1912, No. 537) relating to Autumn Assizes 
on the South-Eastern, Midland, Oxford, North-Eastern, Western 
and Wales and Chester Circuits. The change is necessitated by 
the recent alteration in the dates of the Long Vacation. 

British Commonwealth and Foreign Post Amendment (No. 4) 

Warrant, 1950. (S.I. 1950 No. 1216.) 

Cheshire River Board Constitution Order, 1950. (S.f. 1950 

No. 1169.) 

Civil Defence (Police Training) (Scotland) Regulations, 1950. 

(S.I. 1950 No. 1207 (S. 86).) 


Colonial Air Navigation (Amendment) Order, 1950. 
No. 1188.) 


Defence Regulations (No. 6) Order, 1950. 

Defence Regulations (No. 7) Order, 1950. 

Dundee Harbour Trustees (Resumption of Elections) Order, 
1950. (S.I. 1950 No. 1190.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 6) 
Order, 1950. (S.I. 1950 No. 1205.) 

Falkland Islands (Legislative Council) 
in Council, 1950. (S.I. 1950 No, 11384.) 

Foreign Compensation (Administrative and Financial Provisions) 
Order in Council, 1950. (S.I. 1950 No. 1193.) 

Foreign Compensation (Czechoslovakia) Order in Council, 1950. 
(S.1. 1950 No. 1191.) 

Foreign Compensation (Yugoslavia) 


(S.I. 1950 No. 1192.) 


(S.1. 1950 


(S.I. 1950 No. 1187.) 
(S.I. 1950 No. 1189.) 


(Amendment) Order 


Order in Council, 1950 
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(S.I. 1950 No. 1206.) 


Amendment 


Gas (Pension Rights) Regulations, 1950. 


Hill Farming 
Regulations, 1950. 


(Cottages) (England and Wales) 

(S.I. 1950 No, 1173.) 

Hill Farming (Cottages) (Northern Ireland) Amendment Regula- 
tions, 1950. (S.I. 1950 No. 1174.) 

Hill Farming (Cottages) (Scotland) 
1950. (S.I. 1950 No. 1175 (s. 84).) 

Home-Grown Apples 
No. 1176.) 


Lincolnshire River 
No. 1180.) 


Liverpool Pilotage 
No. 1215.) 
Government 


Amendment Regulations, 


(Revocation) Order, 1950. (S.I. 1950 


Board Area Order, 1950. (S.I. 1950 


(Amendment) Order, 1950. (S.I. 1950 


Allowances etc.) (Scotland) 
(S.I. 1950 No. 1182 (S. 85).) 


Local (Travelling 


Amendment Regulations, 1950. 


Mental Nurses Committee (Election Scheme) Rules, Approval 
Instrument, 1950. (S.I. 1950 No. 1208.) 

Merchant Shipping (Load Line Convention) (Ecuador) Order, 
1950. (S.I. 1950 No. 1185.) 

Mersey River Board Constitution 
No. 1168.) 

Nyasaland Protectorate (African Trust Land) Order in Council, 
1950. (S.1. 1950 No. 1183.) 


Order, 1950. (S.I. 1950 
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Prevention of Damage by Pests (Threshing and Dismantling 
of Ricks) Regulations, 1950. (S.I. 1950 No. 1172.) 


Rats (Revocation) Order, 1950. (S.I. 1950 No. 1171.) 


River Welland Catchment Board (Alteration of Boundaries 
of the Deeping Fen, Spalding and Pinchbeck Internal Drainage 
District) Order, 1950. (S.I. 1950 No. 1211.) 


River Welland Catchment Board (Alteration of Boundaries of 
the Deeping Fen, Spalding and Pinchbeck Internal Drainage 
District) (Appointed Day) Order, 1950. (S.I. 1950 No. 1212.) 


Soap (Licensing of Manufacturers and Rationing) (General 


Licence) Order, 1950. (S.I. 1950 No. 1194.) 


Town and Country Planning (Ironstone Areas _ Special 

Development) Order, 1950. (S.I. 1950 No. 1177.) 

This order continues the interim permission for ironstone 
mining granted by the Town and Country Planning (General 
Development) Order, 1948, subject to additional conditions 
designed to secure restoration of the land. 

1950. (S.I. 1950 


Training of Teachers Grant Regulations, 


No. 1203.) 

Utility Apparel (Men’s, Youths’ and Boys’ Outerwear) 
(Manufacture and Supply) (Amendment No. 2) Order, 1950. 
(S.I. 1950 No. 1201.) 


West of Southampton—Salisbury—Bath Trunk Road (Rampart 
Road, Salisbury) Order, 1950. (S.I. 1950 No, 1170.) 


NOTES AND NEWS 


Professional Announcement 
Henry HartLtey Russet, O.B.E., practising as Croft and 
Russell, at Maxwell House, Arundel Street, Strand, London, 
W.C.2, and at 298 Broadway, Bexleyheath, Kent, announces 
that as from 24th July, 1950, he has taken into partnership 
DrERRICK AYLMER HARTLEY RussELL, M.A. (Cantab.), T.D., 
J.P. The new partnership will be carried on under the name of 

Croft, Russell & Son, at the same addresses. 


Honours and Appointments 


Mr. L. C. GkrAHAM-D1xon has been appointed to the rank of 
Kking’s Counsel. 

The Lord Chancellor has decided to appoint Mr. J. M. L. Evans 
to be Official Solicitor to the Supreme Court in succession to 
Mr. Alexander Gilchrist, C.B.E., who will retire on 11th September. 

Mr. Justice DoNovAN has been elected a Master of the Bench 
of the Middle Temple. 

Miss M. A. FREEMAN, solicitor, of Huddersfield, 
appointed a Justice of the Peace for the West Riding. 

Mr. ERNEST HUTCHINSON, 
officer, Town Clerk’s Department, 
appointed Town Clerk, Bacup. 

Mr. D. A. TRANAH, of Gillingham, has been appointed assistant 
solicitor to the Corporation of Boston, Lincs. 

We are asked to point out that Mr. F. WooL.Lam has been 
appointed local secretary of the Local Committees of Bristol-Bath, 
Swindon-Salisbury, Cheltenham, Newport (Mon.) and Taunton 
within the No. 4 (South-Western) Legal Aid Area, and not, as 
erroneously stated at p. 485, ante, secretary of that area. The 
Area Secretary is Mr. P. T. F. Smiru. 


has been 


senior administrative 
has been 


solicitor, 
Middlesbrough, 


Personal Notes 
Mr. Rk. I. Hadfield, solicitor, of Farnham, was married on 
26th July to Miss Shirley Grace Hall, a niece of the Prime Minister 
of New Zealand. 
Mr. Stephen Harland, solicitor, of York, was married recently 
to Miss Mary Gray, of Leicester. 


Miscellaneous 
At The Law Society’s Intermediate Examination held on 
22nd and 23rd June, there were 31 candidates for the whole 
examination, of whom 21 were successful in Law and 17 in 
Trust Accounts and Book-keeping. Of 165 candidates for the 
Law Portion 105 were successful, and of 232 candidates for the 


Fifty-seven candidates out of 132 passed the Preliminary 
Examination held on 5th and 6th July. 

At carnival week in Kidderminster, which is to take place 
during September, aspirants for the title of Kidderminster’s 
biggest liar will be cross-examined by a panel of judges consisting 


of local solicitors. 
OBITUARY 


Mr. H. J. BURSTON 
Mr. Henry John Burston, for many years managing clerk 
to Messrs. Gasquet, Metcalfe and Walton, of Philpot Lane, E.C.3, 
died on 21st July, aged 83. 


Mr. E. M. BURTON 


Mr. Ernest Montague Burton, solicitor, of Lincoln, died on 
26th July, aged 85. He was admitted in 1889. 


Mr. T. H. CHAPMAN 


Mr. Thomas Herbert Chapman, solicitor, of Harlow, died on 
28th July. He was admitted in 1925. 


Mr. H. V. WELLS 
Mr. Hallifax Vyvyan Wells, solicitor, of Finchley, died recently, 
aged 75. He was admitted in 1900. 


SOCIETIES 


The following officers were elected at the annual meeting of the 
NORTH STAFFORDSHIRE .AND District Law SoctEty, Ltp., 
held at the North Stafford Hotel: President, Mr. J. R. W. 
Hollinshead ; Vice-President, Mr. J. H. Chesworth; Hon. 
Secretary, Mr. F. L. Dickson ; Hon. Treasurer, Mr. H. Grindey. 
Mr. E. J. T. Matthews (Secretary of the No. 6 Area of the Legal 
Aid and Advice Scheme) attended and gave an explanatory 
address on the working of the scheme. 
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